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On appeal from the order of Justice Peter J. Osborne of the Superior Court of
Justice, dated November 2, 2023.

REASONS FOR DECISION

[1] Thisis an appeal from the order of the motion judge setting aside an ex parte
order that extended time for service of the appellant's statement of claim. The
motion judge found that the appellant failed to make the full and fair disclosure that

was required on an ex parte motion. The motion judge also dismissed the
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appellant’s cross-motion to validate or extend time for service retroactively

because of prejudice to the respondents caused by the appellant’s delay.

[2] The appellant argues that the motion judge made a palpable and overriding
error in finding that the appellant was aware that the Mutual Fund Dealers
Association (the “MFDA”) was investigating one of the respondents when he
brought his ex parte motion. We do not agree. It was open to the motion judge to
infer that the appellant was aware of the MFDA’s investigation into the
respondent’s conduct alongside its investigation into his own conduct arising out
of the same facts. The motion judge’s finding reveals no error and is entitled to

deference.

[3] Second, the appellant argues that the motion judge failed to balance the
prejudice to each of the parties. Again, we do not agree. It was open to the motion
judge to conclude that prejudice arose from the respondent’s entry into the MFDA
settlement, in that doing so materially impaired its ability to defend the appellant’s
action. He recognized the desirability of having matters determined on the merits
but found that the balance weighed in favour of the respondents. This was a
discretionary decision that is entitled to deference. There is no basis for this court

to intervene.
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[4] The appeal is dismissed. The respondent is entitled to costs in the agreed

amount of $10,000, all inclusive.

“Grant Huscroft J.A.”
“A. Harvison Young J.A.”
“J. Copeland J.A.
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