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On appeal from the amended judgment of Justice lan Smith of the Superior Court
of Justice, dated July 4, 2023.

REASONS FOR DECISION

[1] The appellant appeals the trial judge’s finding that equitable set-off was
available because, in its view, the respondents did not come to court with clean

hands.
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[2]  The two construction contracts in issue were related as apparent from the
conduct of the appellant, making equitable set-off available. The trial judge
adverted to the clean hands doctrine of the law of equity. He exercised his
discretion to award equitable set-off, fully recognizing that both parties had
breached their contracts. Those breaches of contract did not, in his view, give rise
to a finding of unclean hands. He found that the claimed breach of trust under the
Construction Lien Act, R.S.0O. 1990, c. C.30, was not made out on the evidence
because the funds in issue were adequately accounted for as provided by the

applicable case law.

[3] The appellant has not established that the trial judge made a palpable and
overriding error of fact or an extricable error of law. We defer to the trial judge’s

exercise of discretion in allowing equitable set-off.

[4] The appeal is dismissed with costs to the respondents in the agreed amount
of $15,000, all-inclusive, in respect of this appeal and the Divisional Court

proceeding.
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