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BETWEEN:
SIGMA CHI CANADIAN FOUNDATION
Appellant
and
MINISTER OF NATIONAL REVENUE
Respondent
NOTICE OF APPEAL
TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU
by the appellant. The relief claimed by the appellant appears below.

THIS APPEAL will be heard by the Court at a time and place to be fixed by
the Judicial Administrator. Unless the Court directs otherwise, the place of hearing
will be as requested by the appellant. The appellant requests that this appeal be heard
at Toronto.

IF YOU WISH TO OPPOSE THIS APPEAL, to receive notice of any step
in the appeal or to be served with any documents in the appeal, you or a solicitor acting
for you must prepare a notice of appearance in Form 341A prescribed by the Federal
Courts Rules and serve it on the appellant’s solicitor or, if the appellant is self-
represented, on the appellant, WITHIN 10 DAY'S after being served with this notice of
appeal.

IF YOU INTEND TO SEEK A DIFFERENT DISPOSITION of the order
appealed from, you must serve and file a notice of cross-appeal in Form 341B
prescribed by the Federal Courts Rules instead of serving and filing a notice of
appearance.

Copies of the Federal Courts Rules, information concerning the local offices of
the Court and other necessary information may be obtained on request to the
Administrator of this Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO OPPOSE THIS APPEAL, JUDGMENT MAY BE
GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.



June , 2023

Issued by:
Address of local office: 180 Queen Street West, Suite 200
Toronto ON M5V 3L6

TO: DEPARTMENT OF JUSTICE
Tax Litigation Services
120 Adelaide St West, Suite 400
Toronto ON MS5H 1Tl

Tel:  416-973-0942

Solicitors for the Respondent
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APPEAL

THE APPELLANT APPEALS to the Federal Court of Appeal, pursuant to
paragraph 172(3)(a.1) of the Income Tax Act (Canada), RSC 1985, c 1 (5th Supp) (the
“Act”) in respect of the Minister of National Revenue’s (the “Minister”) proposal to
revoke the registration of the appellant as a charity under section 168 of the Act and

pursuant to Rule 300(b) of the Federal Courts Rules, SOR/98-106.
THE APPELLANT SEEKS the following relief:

1. that the notice of intention to revoke the charitable registration of the appellant

pursuant to subsection 168(1) of the Act dated March 9, 2020 be quashed;

2. that the notice of confirmation of the Minister’s notice of intention to revoke

dated May 26, 2023 be quashed;
3. that the appellant be awarded its costs of this appeal; and,
4. such further and other relief as counsel may advise.

THE GROUNDS OF APPEAL are as follows:

5. The Minister erred in concluding that the appellant’s charitable registration
should be revoked on the grounds that the appellant failed to demonstrate that
it did not provide a private benefit to its members in respect of its in-house

scholarships. In particular:

(a) the appellant’s in-house scholarships are available to a sufficient
segment of the public and any restrictions on the beneficiaries of those

scholarships are justifiable;

(b) the appellant maintained its in-house scholarship program based on a
reasonable interpretation of a compliance agreement entered into by the
appellant and the Canada Revenue Agency on March 4, 2011 (the

“Compliance Agreement”). Accordingly, violations of the Compliance
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Agreement (if any) that relate to the in-house scholarships are

attributable to ambiguities in the drafting of the Compliance Agreement

and not sustained non-compliance on the part of the appellant;

(c) restrictions to the beneficiaries of the in-house scholarship programs are
otherwise justifiable because they benefit members in need; and,

(d) restrictions to the beneficiaries of the in-house scholarship programs are
otherwise justifiable because they benefit members of a religious
community.

6. The Minister committed a palpable and overriding error in concluding that the

appellant did not supply sufficient documentation to evidence that it maintained

direction and control over disbursements made to certain non-qualified donees:

(a)

(b)

(©)

the appellant has provided the Minister with documentation which
demonstrates that funds directed to non-qualified donees were loans and

not gifts over which the appellant maintained direction and control;

the Minister continues to improperly insist that an interest-bearing
demand loan made to London Sigma Chi Properties (“LSCP”) in favour
of the appellant represents a significant risk to the appellant despite
being provided documentation which establishes that LSCP has: (i)
expressly acknowledged the debt; (ii)) made substantial payments
toward the principal amount of the debt and any accrued interest; and
(ii1) the appellant has professed a willingness to seek recovery of its loan

payable in full; and,

any alleged lack of direction and control over the appellant’s funds
ought to be considered in light of recent amendments to the Act, namely,
the qualifying disbursement rules, which enable registered charities to
make “qualifying disbursements” by way of gift or otherwise to certain

non-qualified donees provided that several conditions are satisfied.



10.

-5-

The Minister erred in concluding that the appellant’s registration as a charity
should be revoked on the grounds that the appellant failed to maintain and/or
provide adequate books and records in accordance with subsection 230(2) of
the Act to such an extent as to constitute sufficient grounds for revoking its

registration.

The Minister breached her duty of procedural fairness and the principles of
natural justice by failing to follow the Canada Revenue Agency’s published
policy regarding charity audits and the imposition of sanctions in issuing the

notice of intention to revoke and the notice of confirmation.

The conduct of the Minister raises a reasonable apprehension of bias and
infringes on the Applicant’s rights under section 15 of the Canadian Charter of
Rights and Freedoms. By concluding that the appellant’s in-house scholarships
confer a private benefit to its members, while implicitly permitting other
registered charities (including other fraternities and sororities) to restrict the
provision of their scholarships to narrower segments of the public, the Minister

does not treat similarly situated charities in a similar manner.

The appellant relies on:

(a) the Income Tax Act, RSC 1985 ¢ 1 (5th Supp) and amendments thereto;
(b) the Federal Courts Act, RSC 1985, ¢ F-7, as amended,;

(c) the Canadian Charter of Rights and Freedoms, s 15, Part 1 of
the Constitution Act, 1982, being Schedule B to the Canada Act
1982 (UK), 1982, ¢ 11; and,

(d) certain pages on the website of the Canada Revenue Agency.



-6-
The appellant requests that the Minister send a certified copy of the following materials

that are not in the possession of the appellant but are in the possession of the tribunal

to the appellant and to the Registry:

11. any and all materials produced by, referenced, consulted or relied upon in any
way by the Minister in respect of her decision to issue the notice of intention to revoke

dated March 9, 2020 and the notice of confirmation dated May 25, 2023;

12. all documents and records of all meetings and discussions within the Canada
Revenue Agency pertaining to the appellant’s notice of objection and the appellant’s

supplementary submission to the notice of objection dated March 17, 2023; and,

13. If the Minister objects to the production of the above-noted materials pursuant
to Rule 318(2), a list which includes a detailed description of each document that the
Minister objects to producing, including materials which are not produced because the

Minister believes that those materials are already in the possession of the appellant.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26™ day of June, 2023

Dt W. Crndiieey

MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
P.O.Box 1011

Toronto ON MS5H 3S1

David W. Chodikoff

Justin Ng
dchodikoff@millerthomson.com
jng@millerthomson.com

Tel:  416-595-8626

Solicitors for the Appellant
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DEPARTMENT OF JUSTICE
Tax Litigation Services
120 Adelaide St West, Suite 400
Toronto ON M5H 1T1

Tel:  416-973-0942

Solicitors for the Respondent



