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and

TORONTO, ON 1

ATTORNEY GENERAL OF CANADA
Respondent

NOTICE OF APPEAL

TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the appellant. The
relief claimed by the appellant appears below.

THIS APPEAL will be heard by the Court at a time and place to be fixed by the Judicial
Administrator. Unless the Court directs otherwise, the place of hearing will be as requested by the

appellant. The appellant requests that this appeal be heard at 90 Sparks St., Ottawa, ON K1A 0H9.

IF YOU WISH TO OPPOSE THIS APPEAL, to receive notice of any step in the appeal or to be
served with any documents in the appeal, you or a solicitor acting for you must prepare a notice of

appearance in Form 341A prescribed by the Federal Courts Rules and serve it on the appellant’s

solicitor or, if the appellant is self-represented, on the appellant, WITHIN 10 DAY after being served

with this notice of appeal.

IF YOU INTEND TO SEEK A DIFFERENT DISPOSITION of the order appealed from, you

must serve and file a notice of cross-appeal in Form 341B prescribed by the Federal Courts
Rules instead of serving and filing a notice of appearance.

Copies of the Federal Courts Rules, information concerning the local offices of the Court and other

necessary information may be obtained on request to the Administrator of this Court at Ottawa

(telephone 613-992-4238) or at any local office.


https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106

IF YOU FAIL TO OPPOSE THIS APPEAL, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

November 18, 2022

Issued by:
Address of local office:
Federal Court of Appeal
90 Sparks Stre
M
1A OH9
TO: ATTORNEY GENERAL OF CANADA 180 Queen Street West

J. Sanderson Graham Suite 200
Marieve Sirois-Vaillancourt Toronto, Ontario
Robert Drummond M5V 3L6
Pascale — Catherine Guya
James Elford

Mahan Keramati
Virginie Harvey
Maximilien Sauve-Bourassa

Email: sandy.graham(@justice.gc.ca
Tel: (613) 670-6274

Lawyers for the Respondent, Attorney General of Canada

AND TO: ATTORNEY GENERAL OF ALBERTA
Attention: Director, Constitutional and Aboriginal Law Section
4™ Flr., Bowker Building
9833 — 109 Street
Edmonton, AB T5K 2E8
Fax: (780) 425-0307

AND TO: ATTORNEY GENERAL OF BRITISH COLUMBIA
Attention: Constitutional and Administrative Law Division
1001 Douglas Street
Victoria, BC V8V 1X4
Fax: (250) 387-6411


mailto:sandy.graham@justice.gc.ca
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Line


AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

ATTORNEY GENERAL OF MANITOBA
Attention: Director, Constitution Law Branch
1205-405 Broadway

Winnipeg, MB R3C 3L6

Fax: (204) 945-0053

ATTORNEY GENERAL OF NEW BRUNSWICK
Centennial Building

PO Box 6000

Fredericton, NB E3B 5H1

ATTORNEY GENERAL OF NEWFOUNDLAND AND LABRADOR
Attention: Manger, Central Agencies & Justice Policy

Confederation Building

4t Flr., East Block

PO Box 8700

St. Johns, NL A1B 4J6

Fax: (709) 729-2129

ATTORNEY GENERAL OF NORTHWEST TERRITORIES
Attention: Director, Legal Division

Department of Justice Government of the Northwest Territories
Yellowknife Courthouse

PO Box 1320

Yellowknife, NT X1A 219

Fax: (867) 873-0234

ATTORNEY GENERAL OF NOVA SCOTIA
Department of Justice, Legal Services Division
5151 Terminal Road, PO Box 7

Halifax, NS B3J 2LL6

Fax: (902) 424-4556

ATTORNEY GENERAL OF NUNAVUT
Attention: Director, Legal & Constitutional Division
Department of Justice PO Box 1000, Station 540
Iquluit, Nunavut, X0A 0HO

Fax: (867) 975-9349

ATTORNEY GENERAL OF ONTARIO
Attention: Constitutional Law Branch

8t Floor, 720 Bay Street

Toronto, ON M6G 2K 1

Fax: (416) 326-4015



AND TO:

AND TO:

AND TO:

AND TO:

ATTORNEY GENERAL OF PRINCE EDWARD ISLAND
4™ Floor, Shaw Building 95 Rochford Street

Charlottetown, PEI C1A 7N8

Fax: (902) 326-4910

ATTORNEY GENERAL OF QUEBEC
Procureur General

Edifice Louis-Philippe-Pigeon, 2" Floor
1200, route de 1’Eglise, 9¢ etage
Sainte-Foy, PQ Q1V 4M1

Fax: (418) 644-7030

ATTORNEY GENERAL OF SASKATCHEWAN
Attention: Department of Justice

820 — 1874 Scarth Street

Regina, SK S4P 4B3

Fax: (306) 787-9111

ATTORNEY GENERAL OF YUKON TERRITORY
Attention: Assistant Deputy Minister

Andrew Philipsen Law Centre

2130 Second Ave

Whitehorse, Yukon Y1A 2C6

Fax: (867) 667-5790



APPEAL

THE APPELLANTS APPEAL to the Federal Court of Appeal from the order of Associate Chief
Justice Gagne by which the Court granted the Respondent’s motion to strike the Application for judicial
review bearing docket number T-1991-21.

THE APPELLANTS ASK for:

a) An Order that the decision of Associate Justice Gagne dated October 20, 2022 be set aside;

b) An Order directing the Applicants’ Application proceed to a hearing on the merits; and,

¢) Any other Order that this Honourable Court considers fair and appropriate.

THE GROUNDS OF APPEAL are as follows:

1. This appeal arises out of the Applicants’ constitutional challenge of various Ministerial
Orders made by the Ministry of Transport that required Canadian citizens and residents to
be vaccinated against Covid-19 as a precondition to access and use federally-regulated
transportation services (the “Mandatory Vaccine Requirement”).

2. On December 24, 2021 the Applicants filed an Application with the Federal Court of
Canada requesting various declarations acknowledging the unconstitutionality of the
Mandatory Vaccine Requirement (the “Application”).

3. On June 20, 2022, the Minister of Transport announced that the Mandatory Vaccine
Requirement would be temporarily suspended.

4. Prior to the Application being heard on its merits, the Attorney General brought a motion
to dismiss the Application on the basis that the issues raised therein had become moot.

5. The motion was heard, in person, before Associate Chief Justice Gagne on September 21,
2022. On October 20, 2022, Associate Chief Justice Gagne dismissed the Application with

reasons to follow; her Honour’s reasons were subsequently delivered on October 27, 2022.



6. The Applicants respectfully submit that Associate Chief Justice Gagne made the following

€ITrors:

Associate Chief Justice Gagne erred in fact or law and fact in deciding that
comments made by Ministers including the Minister of Transport and Minister of
Intergovernmental Affairs threatening to re-implement the Mandatory Vaccine
Requirement for travel, did not amount to a “live controversy” concerning the
Mandatory Vaccine Requirement;

Associate Chief Judge Gagne erred in fact or fact and law by concluding that the
Applicants sought declarations with respect to the Mandatory Vaccine Requirement
in a “vacuum”. To the contrary, the declarations of constitutional invalidity were
brought on a mature, comprehensive evidentiary record and the Applicants were
not asking whether any future Ministerial Order would be unconstitutional but
whether the Ministerial Order that had been enacted, implementing the Mandatory
Vaccine Requirement, was unconstitutional;

Associate Chief Justice Gagne erred in fact by concluding all government
measures have been driven by the evolution of the situation and scientific
knowledge, and lacked an evidentiary foundation for this conclusion;

Associate Chief Justice Gagne erred at law by concluding that declaratory relief, in
and of itself, cannot sustain an otherwise moot issue;

Associate Chief Justice Gagne erred by concluding that a declaration as to the
constitutionality of public health measures that suspended Applicants’ mobility

rights would have no “practical utility” for the Applicants;



f. Associate Chief Justice erred in fact by concluding that the travel mandates
reflected or were driven by a “particular epidemiological point in the pandemic”
and further by suggesting and/or concluding that such mandates would only be re-
introduced if such “exceptional circumstances” are “exactly replicated” in the
future;

g. Associate Chief Justice Gagne erred in law by failing to consider whether the
Mandatory Vaccine Requirement created an impermissible conflict between the
rights and freedoms granted under section 6 and section 7 of the Canadian Charter
of Rights and Freedoms, and presented a live controversy requiring judicial
determination; and/or,

h. Associate Chief Justice Gagne erred in law or fact and law by failing to consider,
or, alternatively, by failing to provide reasons for concluding that there was no
important public interest in dedicating judicial resources to decide whether the
Mandatory Vaccine Requirements were constitutional.

. Federal Courts Act, R.S.C., 1985, c. F-7, Sections 27(1), 57(3)

Federal Court Rules, SOR/98-106, Part 6.

Such further and other grounds as the Appellants may advise and this Honourable Court may

permit.



10. The Appellants propose that this appeal be heard in the City of Ottawa, in the Province of

Ontario.

November 18, 2022
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